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Few, if any, areas of life were left untouched 
by the COVID-19 pandemic. Social scien-
tists, public health authorities, educators, 
business leaders, political officeholders, 
and the courts will all be dealing with its 
fallout for years to come. It is a testament 
to our systems that they have proved resil-
ient enough to come through the pan-
demic, although they have all been changed 
in ways that are both obvious and not 
so obvious.

Within this latter category are subtle 
changes to the nature of the claims that 
federal courts seem to feel themselves 
equipped to address and which are the 
focus of this article. Over the past three 
years, we have noticed a disturbing trend 
of federal courts electing to abstain when 
they are presented with insurance-cover-
age questions brought under the federal 
Declaratory Judgment Act. We do not dis-
pute that abstention is proper in limited 
circumstances, but the sheer number and 
frequency of federal courts abstaining in 
recent insurance-coverage suits raises pro-
found questions about the availability of – 
and equality of access to – a federal-court 
forum when insurers seek to avail of it.

This article begins with a review of the 
Declaratory Judgment Act and the issues 
that coverage suits brought under it present. 
We then look at the law of abstention, with 
a review of some recent decisions that give 
us pause. Finally, we turn to the procedural 
device of intervention, whereby insurers 
and other interested parties may be able to 

develop a factual record that could obviate 
the need for separate proceedings.

This article is not intended to be an 
exhaustive study of these topics – indeed, 
volumes and treatises have been written 
on them. Rather, we have selected spe-
cific issues and discuss them primar-
ily in the context of more recent cases 
and developments. 

Federal Declaratory Judgment Actions 
in Coverage Litigation
A “declaratory judgment action can be 
extremely useful in the context of insur-
ance disputes, both in ascertaining the 
existence of a duty to indemnify and in 
determining whether an insurer has a duty 
to defend a suit against the insured.”  Allan 
D. Windt, 2 INSURANCE CLAIMS AND 
DISPUTES § 8:1 (6th ed.). There are cer-
tain procedural strategies and issues that 
can arise in filing such an action in fed-
eral courts. 

In federal court, the remedy of declar-
atory judgment is created by the Declar-
atory Judgment Act, which is codified at 
28 U.S.C. §§ 2201-02. In relevant part, 
it states:

In a case of actual controversy within 
its jurisdiction . . . any court of the 
United States, upon the filing of an 
appropriate pleading, may declare the 
rights and other legal relations of any 
interested party seeking such decla-
ration, whether or not further relief is 
or could be sought. Any such declara-
tion shall have the force and effect of 
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a final judgment or decree and shall 
be reviewable as such.
28 U.S.C. § 2201. As a result, there first 

must be a “case of actual controversy.”  
The district court must also have jurisdic-
tion under a statute other than 28 U.S.C. § 
2201. As a practical matter, in the insur-
ance-coverage context, this tends to mean 
that the parties have complete diversity of 
citizenship, and the amount in controversy 
exceeds $75,000. See 28 U.S.C. § 1332.

Further, since the declaratory judgment 
statute provides that a court “may” declare 
the rights of parties, a court can, in its dis-
cretion, decline to do so. A court’s discre-
tion, however, may be curtailed if an action 
seeks coercive relief in addition to declar-
atory relief. Finally, although a declaration 
has the effect of a final judgment and can 
be reviewable as such, interesting appeal 
issues can arise when a district court rules 

on less than all of the requested relief in a 
declaratory judgment action.

Case of Actual Controversy
The Declaratory Judgment Act alone does 
not furnish federal jurisdiction. Califor-
nia v. Texas, 141 S. Ct. 2104, 2115 (2021). 
“Instead, just like suits for every other type 
of remedy, declaratory-judgment actions 
must satisfy Article III’s case-or-contro-
versy requirement.”  Id. The Supreme Court 
has observed that a dispute must be “‘real 
and substantial’ and ‘admit of specific 
relief through a decree of a conclusive 
character, as distinguished from an opin-
ion advising what the law would be upon a 
hypothetical state of facts.’”  Id. at 2115-16 
(quoting MedImmune, Inc. v. Genentech, 
Inc., 549 U.S. 118, 127 (2007)). Yet, it also 
noted that its precedent does “not draw the 
brightest of lines between those declara-

tory-judgment actions that satisfy the case-
or-controversy requirement and those that 
do not.”  MedImmune at 127. 

Citing MedImmune, the Tenth Circuit 
observed: “It is not the role of federal courts 
to resolve abstract issues of law. Rather, 
they are to review disputes arising out of 
specific facts when the resolution of the 
dispute will have practical consequences to 
the conduct of the parties. Unfortunately, 
there is no formula to determine in every 
dispute whether the Article III ‘Case or 
Controversy’ requirement has been satis-
fied.”  Columbian Fin. Corp. v. BancInsure, 
Inc., 650 F.3d 1372, 1376 (10th Cir. 2011). 
The determination is made as of the time 
the court is to act. Id. at 1382-82 (quoting 
10B Charles Alan Wright, Arthur R. Miller 
& Mary Kay Kane, FEDERAL PRACTICE 
AND PROCEDURE § 2757, at 495-96 (3d 
ed. 1998) (“The presence of a controversy 
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must be measured at the time the court 
acts. It is not enough that there may have 
been a controversy when the action was 
commenced if subsequent events have put 
an end to the controversy, or if the oppos-
ing party disclaims the assertion of coun-
tervailing rights.”)). 

Duty to Defend
Generally, courts have found that the issue 
of an insurer’s duty to defend is an actual 
case or controversy, even when an insured’s 
duty to indemnify might not be. “The duty 
to defend[,] . . . broader than the duty to 
pay, arises well before any duty to pay is 
conclusively established, and may well exist 
in a case in which the insurer is ultimately 
deemed not to be liable on the policy.”  16 
Lee R. Russ & Thomas F. Segalla, COUCH 
ON INSURANCE 3D, § 227:27 (1997) (foot-
notes omitted). “Accordingly, whether an 
insurer has a duty to defend a suit against 
its insured is generally considered a contro-
versy ripe for declaratory relief, even when 
the issue of the insurer’s actual liability in 
the underlying suit may not be considered 
until after a resolution of that suit.”  Id. at 
§ 227:29. 

An actual case or controversy has been 
found to exist, even in the absence of under-
lying litigation against an insured, when a 
claim is made against an insurer. Std. Fire 
Ins. Co. v. Armstrong, 2012 U.S. Dist. LEXIS 
122402, *9-10 (E.D. Va. 2012) (“Regard-
less of whether any additional litigation 
ensues, Defendant has already invoked his 
rights under an insurance contract by sub-
mitting a claim to Plaintiff as his insurer. 
Thus, the dispute involves a ‘real and sub-
stantial’ set of facts, as opposed to a hypo-
thetical situation.”). 

However, the duty to defend has not 
been considered a controversy ripe for 
declaratory relief in several situations, such 
as when an insurer stipulates to cover-
age during the litigation (Columbian Fin. 
Corp.) or when insureds withdraw their 
request for defense and indemnification 
after an insurer files its declaratory judg-
ment action. Selective Ins. Co. v. Phusion 
Projects, Inc., 836 F. Supp. 2d 731 (N.D. Ill. 
2011). Also, the receipt of a notice of claim 
and an insurer’s anticipation of a coverage 
disagreement are sometimes insufficient 
to establish a case or controversy. See, e.g., 
Progressive N. Ins., Co. v. RA Transp., LLC, 

No. 3:17CV623-HEH, 2017 WL 5474054, at 
*3 (E.D. Va. Nov. 14, 2017). 

Although courts usually find that the 
duty to defend raises an actual case or 
controversy, an insurer should make sure 
that there is an active claim or demand for 
defense from an insured, as opposed to the 
prospect of a future claim. 

Duty to Indemnify
Typically, when filing a declaratory judg-
ment action, insurers seek an adjudication 
of both their duty to defend and their duty 
to indemnify, because the duty to defend is 
broader than the duty to indemnify and, if 
insurers do not have the former duty, then 
they typically do not have the latter duty, 
either. See, e.g., Scottsdale Ins. Co. v. Univer-
sal Crop Prot. Alliance, LLC, 620 F.3d 926, 
934 (8th Cir. 2010). A claim about the duty 
to indemnify brought as part of a declara-
tory judgment action usually sees the one 
party move to have the trial court dismiss 
it. See, e.g., Nationwide Ins. v. Zavalis, 52 
F.3d 689, 693 (7th Cir. 1995) (affirming 
the lower court’s dismissal of the duty to 
indemnify claim but remanding the case 
for a determination of the duty to defend 
claim). If an insurer has a duty to defend 
or is defending its insured, courts typically 
hold that duty-to-indemnify issues are not 
ripe until liability has been established. 
See, e.g., Lear Corp. v. Johnson Elec. Hold-
ings Ltd., 353 F.3d 580, 583 (7th Cir. 2003). 
Various courts have held that declaratory 
actions on duty to indemnify only become 
ripe after the underlying liability is set-
tled. See, e.g., Charter Oak Fire Ins. Co. v. 
Lazenby, 2012 U.S. Dist. LEXIS 99765, *24-
25 (W.D. Pa. 2012). 

Yet, this rule is not universally applied 
in all situations or jurisdictions, such as 
where potential settlement may be a factor. 
See, e.g., Carolina Cas. Ins. Co. v. Tutle & 
Tutle Trucking, Inc., 2010 U.S. Dist. LEXIS 
35974, 3-4 (N.D. Tex. 2010); Federal Ins. Co. 
v. Sammons Fin. Group, Inc., 595 F. Supp. 
2d 962 (S.D. Iowa 2009). In some instances, 
even in the absence of the prospect of 
settlement, when an insured has made a 
demand on an insurer, and the insurer has 
contended that there are no circumstances 
under which it can owe the insured any 
money, “[t]he lines are drawn, the parties 
are at odds, the dispute is real.”  Scottsdale 
Ins. Co. v. Universal Crop Prot. Alliance, 

LLC, 620 F.3d 926, 934 (8th Cir. 2010). Yet, 
in Scottsdale, the court concluded that the 
insurer had no duty to defend, noting that 
the duty to defend is broader than the duty 
to indemnify. 

Thus, even though there has been no 
final adjudication of an underlying claim 
against an insured, in some jurisdictions, 
there may be an actual case in controversy 
regarding indemnification if there has been 
a settlement demand or there is a pros-
pect of a settlement demand. As a result, 
an insurer that is defending its insured 
should determine whether the potential 
forum for its declaratory judgment action 
would allow a determination of the duty to 
indemnify issue, especially if the prospect 
of settlement is present. 

Jurisdiction
The declaratory judgment statute confers 
a remedy; it does not confer jurisdiction. 
See, e.g., Government Emples. Ins. Co. v. 
Dizol, 133 F.3d 1220, 1222-1223 (9th Cir. 
1998) (citing Skelly Oil Co. v. Phillips Petro-
leum Co., 339 U.S. 667, 672 (1950)). As a 
result, a federal court must have juris-
diction through other statues, such as 28 
U.S.C. § 1331 (federal question) or 28 U.S.C. 
§ 1332 (diversity). Most insurance cover-
age cases will be based on a federal court’s 
diversity jurisdiction, which requires that 
the amount “in controversy exceeds the 
sum or value of $75,000, exclusive of inter-
est and costs, and is between--(1) Citizens 
of different States.”  28 U.S.C. § 1332(a)(1). 

“If the defendant challenges the plain-
tiff ’s allegations of the amount in con-
troversy, then the plaintiff must establish 
jurisdiction by a preponderance of the 
evidence.”  McNutt v. Gen. Motors Accep-
tance Corp., 298 U.S. 178, 188-89 (1936). 
The requirements for diversity jurisdic-
tion must be satisfied only as of the time of 
filing. See Grupo Dataflux v. Atlas Global 
Group, L.P., 541 U.S. 567, 570-71 (2004). As 
to the standard of proof that a proponent 
of federal jurisdiction must show regard-
ing the amount in controversy, it typically 
must demonstrate by a preponderance 
of the evidence that there is not “a legal 
certainty that the amount in controversy 
cannot be recovered.” 14A Charles Alan 
Wright, Arthur R. Miller, and Edward H. 
Cooper, FEDERAL PRACTICE AND PRO-
CEDURE § 3702 (4th Ed. 2011). 
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Amount in Controversy
The Seventh Circuit has found that the 
potential outlay for indemnity should be 
counted toward the amount in controversy, 
whether or not adjudication about indem-
nity should be deferred until the state case 
is over. See, e.g., Meridian Sec. Ins. Co. v. 
Sadowski, 441 F.3d 536, 539 (7th Cir. 2006) 
(collecting cases). The Seventh Circuit 
explained that, because the duty to defend 
extends to many suits in which there will 
be no duty to indemnify – since defense 
depends on what the plaintiff alleges, while 
indemnity is limited to what the plaintiff 
proves – a declaratory judgment that the 
insurer need not defend means that it need 
not indemnify either, whether or not the 
plaintiff makes good on his contentions. 
Meridian, 441 F.3d at 539. See also Scott-
sdale Ins. Co. v. Universal Crop Prot. Alli-
ance, LLC, 620 F.3d 926, 932 (8th Cir. 2010). 
When a claim exceeds the policy limits, the 
policy limits, rather than the larger value of 
the claim, typically determine the amount 
in controversy. Hartford Ins. Group v. Lou-
Con Inc., 293 F.3d 908, 911 (5th Cir. 2002). 

However, there is some authority to the 
contrary. See City of New York v. Travelers 
Property Casualty Co. of America, 2020 WL 
263658, *3 (S.D.N.Y. 2020) (“[The value of 
the potential indemnities cannot be applied 
to the amount in controversy when only 
duty to defend claims are pleaded. Doing 
so would violate the rule against consider-
ing the collateral effect of a judgment when 
determining the amount in controversy.”); 
Charles Alan Wright, Arthur R. Miller 
& Edward H. Cooper, 14AA FEDERAL 
PRACTICE & PROCEDURE § 3710 (4th ed. 
2011) (noting the argument that the mea-

sure of the defense costs is the amount in 
controversy when only the duty to defend 
is at issue).

It appears that an insurer might be able 
to establish the required amount in contro-
versy for a declaratory action by including 
the potential outlay for indemnity toward 
the amount in controversy, whether or not 
adjudication about indemnity should be 
deferred until the state case is over, but be 
aware of some authority to the contrary. 

Citizens of Different States
“Section 1332 has been interpreted to 
require ‘complete diversity.’”  Ruhrgas Ag 
v. Marathon Oil Co., 526 U.S. 574, 580 n 2 
(1999). Thus, each of the plaintiffs must 
be a citizen of a different state than each 
of the defendants. See also Allstate Ins. Co. 
v. Hughes, 358 F.3d 1089, 1095 (9th Cir. 
2004). There are various factors and con-
siderations that can arise in determining 
the citizenship of parties to an insurance 
coverage case. This article looks at two of 
them: (a) a corporation’s principal place of 
business, and (b) the citizenship of certain 
entities other than corporations. 

Principal Place of Business
Under 28 U.S.C. § 1332(c), “a corporation 
shall be deemed to be a citizen of every 
State and foreign state by which it has been 
incorporated and of the State or foreign 
state where it has its principal place of busi-
ness . . . .”  Id. In Hertz Corp. v. Friend, 130 
S. Ct. 1181 (2010), the Supreme Court held 
that “the phrase ‘principal place of busi-
ness’ refers to the place where the corpo-
ration’s high level officers direct, control, 
and coordinate the corporation’s activities. 
Lower federal courts have often metaphor-
ically called that place the corporation’s 
‘nerve center.’”  Id. at 1186. The Court 
explained that “in practice it should nor-
mally be the place where the corporation 
maintains its headquarters – provided that 
the headquarters is the actual center of 
direction, control, and coordination, i.e., 
the ‘nerve center’ . . . .”  Id. at 1192. 

Since most insurers are corporations, 
they should allege that their principal place 
of business is the state in which their high-
level officers direct, control, and coordinate 
the corporation’s activities, which should 
normally be the place where the corpora-
tion maintains its headquarters.   

Citizenship of Reciprocal Exchanges, LLPs 
and LLCs
Citizenship can be a more complicated 
analysis when an entity is not a corpora-
tion. Recently, the Third Circuit decided a 
suit involving questions about the citizen-
ship of reciprocal insurance exchanges. 
See Peace Church Risk Retention Group 
v. Johnson Controls Fire Protection LP, 
No. 21-2923, 2022 WL 4352489 (3rd Cir. 
Sept. 20, 2022). It noted that “[f]or ‘arti-
ficial entities other than corporations,’ 
the general rule is that the citizenship of 
the entity is determined by the citizen-
ship of ‘all [its] members.’”  Id. at *2 (quot-
ing Americold Realty Tr. v. Conagra Foods, 
Inc., 577 U.S. 378, 381  (2016)). This rule 
has been applied to unincorporated enti-
ties, such as unions, joint stock compa-
nies, and partnerships, including limited 
partnerships. Id. The court noted that since 
partners may be artificial entities them-
selves, and the citizenship rules need to 
be applied to them in turn, “’the inquiry 
into jurisdictional citizenship ‘can become 
quite complicated’ because ‘[t]he citizen-
ship of unincorporated associations must 
be traced through however many layers of 
partners or members there may be.’”  Id. 
at 2 (quoting GBForefront, L.P. v. Forefront 
Mgmt. Grp., LLC, 888 F.3d 29, 36 (3d Cir. 
2018)). The Third Circuit applied the gen-
eral rule to reciprocal insurance exchanges, 
concluding that “[b]ecause the members 
of a reciprocal insurance exchange are its 
subscribers, we look to the citizenships of 
those subscribers to determine the citizen-
ship of the exchange itself.”  Id. at *4. 

Federal courts have held that, at least 
for diversity purposes, the citizenship of 
a limited liability company, despite the 
resemblance of such a company to a corpo-
ration, is the citizenship of each of its mem-
bers. Zambelli Fireworks Mfg. Co. v. Wood, 
592 F.3d 412, 420 (3rd Cir. 2010); Wise 
v. Wachovia Sec., LLC, 450 F.3d 265, 267 
(7th Cir. 2006); Rolling Greens MHP, L.P. 
v. Comcast SCH Holdings L.L.C., 374 F.3d 
1020, 1021-22 (11th Cir. 2004); Handelsman 
v. Bedford Village Associates Limited Part-
nership, 213 F.3d 48, 51-52 (2d Cir. 2000). 

Effective December 1, 2022, Fed. R. Civ. 
P. 7.1 was amended to require that both 
plaintiffs and defendants make initial dis-
closures regarding citizenship in diversity 
actions. The rule provides, in part:

Citizenship 
can be a more 
complicated 
analysis when 
an entity is not 
a corporation.
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Rule 7.1. Disclosure Statement
(a) Who Must File; Contents
***
(2) Parties or Intervenors in a Diver-
sity Case. 

In an action in which jurisdiction is 
based on diversity under 28 U.S.C. § 
1332(a), a party or intervenor must, 
unless the court orders otherwise, 
file a disclosure statement. The 
statement must name – and identify 
the citizenship of – every individual 
or entity whose citizenship is attrib-
uted to that party or intervenor: 
(A) when the action is filed in or re-

moved to federal court, and 
(B) when any later event occurs that 

could affect the court’s jurisdic-
tion under§ 1332(a).       

(b) Time to File; Supplemental Filing. 
A party, intervenor, or proposed 
intervenor must: (1) file the disclo-
sure statement with its first appear-
ance, pleading, petition, motion, 
response, or other request addressed 
to the court; and ….

The Advisory Committee on Civil Rules 
noted that the new “disclosure does not 
relieve a party that asserts diversity juris-
diction from the Rule 8(a)(l) obligation to 
plead the grounds for jurisdiction, but is 
designed to facilitate an early and accurate 
determination of jurisdiction.”   https://
www.federalrulesofcivilprocedure.org/
frcp/title-iii-pleadings-and-motions/rule-
7-1-disclosure-statement/  The committee 
observed that an LLC takes on the citizen-
ship of each of its owners, that a “party 
suing an LLC may not have all the infor-
mation it needs to plead the LLC’s citizen-
ship” and that “[t]he same difficulty may 
arise with respect to other forms of non-
corporate entities, some of them familiar 
– such as partnerships and limited part-
nerships – and some of them more exotic, 
such as ‘joint ventures.’”  Id. “Pleading on 
information and belief is acceptable at the 
pleading stage, but disclosure is neces-
sary both to ensure that diversity jurisdic-
tion exists and to protect against the waste 
that may occur upon belated discovery of 
a diversity-destroying citizenship. Disclo-
sure is required by a plaintiff as well as all 
other parties and intervenors.”  Id. “Disclo-
sure is limited to individuals and entities 
whose citizenship is attributed to a party or 

intervenor. The rules that govern attribu-
tion, and the time that controls the deter-
mination of complete diversity, are matters 
of subject-matter jurisdiction that this rule 
does not address.”  Id.

In sum, the newly amended Rule 7.1 may 
make the process of suing a noncorporate 
entity more streamlined, as a plaintiff may 
plead the grounds for jurisdiction on infor-
mation and belief, and then the defendant 
must disclose the individuals and entities 
whose citizenship is attributed to the non-
corporate entity upon its first appearance 
in court. The rules that govern attribution 
are found in cases such as Peace Church.

Whether Underlying Claimants Are Necessary 
Parties
“There is no doubt that a third-party claim-
ant is a proper party to a declaratory relief 
action between the insurer and its insured 
to determine the scope of insurance cov-
erage.” Navigators Ins. Co. v. K & O Con-
tracting, LLC, No. 3:12-CV-01324-ST, 2013 
WL 1194722, at *2 (D. Or. Jan. 10, 2013), 
report and recommendation adopted, No. 
3:12-CV-01324-ST, 2013 WL 1194715 (D. 
Or. Mar. 21, 2013) (original emphasis). The 
question is whether the claimant is a nec-
essary and indispensable party. In federal 
court, that issue usually turns on the appli-
cation of Fed. R. Civ. P. 19. 

Under Rule 19, a court “must determine: 
(1) whether an absent party is necessary to 
the action; and then, (2) if the party is nec-
essary, but cannot be joined, whether the 
party is indispensable such that in equity 
and good conscience the suit should be dis-
missed.”  Roberts v. City of Fairbanks, 947 
F.3d 1191, 1204 (9th Cir. 2020).

Under Rule 19(a), a party is necessary if: 
(a) “the court cannot afford complete relief 
among existing parties” without that per-
son, or (b) “that person claims an interest” 
in the litigation, and proceeding without 
that person would “impair or impede the 
person’s ability to protect the interest,” or 
cause an existing party to incur “double, 
multiple, or otherwise inconsistent obliga-
tions because of the interest.”  Id. 

Cases on whether an injured third-party 
claimant is a necessary party to a declara-
tory judgment action between an insurer 
and its insured are “both numerous and 
conflicting.”  Cincinnati Ins. Co. v. Nw. 
Painting, Inc., No. CV 20-176-M-DLC, 2021 

WL 3142163, at *5 (D. Mont. July 26, 2021). 
As one federal court has summarized:

Some courts have held that an injured 
third-party is a necessary party in a 
declaratory judgment action by an 
insurer against its insured.
However, other courts have reached 
the opposite conclusion, finding that 
the insured adequately protects the 
interest of the absent party because 
they both share the ultimate objective 
of obtaining a declaration of insur-
ance coverage.
Some courts have rejected the notion 
of any protectable interest before 
the third-party obtains a judgment 
against the insured.
Some courts also have concluded that 
the possibility of a suit against the 
insurer at a later date does not create a 
substantial risk of multiple or incon-
sistent obligations.
Navigators Ins. Co. at *3 (citations 

omitted). Another court has observed 
that “underlying tort claimants are not 
necessary parties to a declaratory judg-
ment action regarding an insurer’s duty to 
defend when the action is filed by the in-
sured. However, if the declaratory judg-
ment action is filed instead by the insurer
or involves a determination of insurance 
coverage or both, then the underlying 
claimant is considered a necessary party.”  
Georgia-Pac. Corp. v. Sentry Select Ins. Co., 
No. 05-CV-826-DRH, 2006 WL 1525678, 
at *6 (S.D. Ill. May 26, 2006) (original 
emphasis).

If an underlying claimant is “necessary” 
but joinder is not feasible, then under Rule 
19(b), the court must determine whether 
the party is “indispensable.”  Indispens-
ability, in turn, is determined based on the 
following factors set forth in Rule 19(b): (1) 
to what extent a judgment rendered in the 
party’s absence may be prejudicial to the 
party or the existing parties to the action; 
(2) the extent to which the judgment can 
be shaped to lessen or avoid prejudice; 
(3) whether the judgment rendered in the 
party’s absence will be adequate; and (4) 
whether the plaintiff will have an adequate 
remedy if the court dismisses the action. Id.

When a declaratory judgment action in 
federal court is based on diversity juris-
diction, the preclusive effect of a judgment 
from such action in second action should 

https://www.federalrulesofcivilprocedure.org/frcp/title-iii-pleadings-and-motions/rule-7-1-disclosure-statement/
https://www.federalrulesofcivilprocedure.org/frcp/title-iii-pleadings-and-motions/rule-7-1-disclosure-statement/
https://www.federalrulesofcivilprocedure.org/frcp/title-iii-pleadings-and-motions/rule-7-1-disclosure-statement/
https://www.federalrulesofcivilprocedure.org/frcp/title-iii-pleadings-and-motions/rule-7-1-disclosure-statement/
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be decided under the res judicata law of 
the state where the federal district court 
sat in the first action. Q Int’l Courier Inc. 
v. Smoak, 441 F.3d 214, 218 (4th Cir. 2006). 
Some state courts have held that a “declar-
atory action obtained by an insurer against 
its insured is not binding on a third-party 
claimant who was not a party to the declar-
atory judgment action.”  Indep. Fire Ins. Co. 
v. Paulekas, 633 So. 2d 1111, 1113 (Fla. Dist. 
Ct. App. 1994).

If possible, it is a better practice for an 
insurer to include the underlyingly claim-
ant as a defendant so that he or she is 
bound by the coverage determination. 

Appeal Issues When Only the Duty to Defend 
Issue Has Been Decided
Under the declaratory judgment statute, 
“Any such declaration shall have the force 
and effect of a final judgment or decree 
and shall be reviewable as such.”  28 U.S.C. 
§ 2201. The courts of appeals have juris-
diction over appeals from all “final deci-
sions” of the district courts. 28 U.S.C. § 
1291. When an insurer files a declaratory 
action on both the duty to defend and the 
duty to indemnify, but the district court 
does not definitively rule on both issues, 
the ability to appeal on adverse ruling may 
well depend on whether the trial court has 
made certain determinations under Fed. 
R. Civ. P. 54(b).

A Rule 54(b) order requires the dis-
trict court to make two determinations: 
(1) that the order in question was truly a 
“final judgment,” and (2) that there is no 
just reason to delay the appeal of the claim 
that was “finally” decided. See, e.g., Sears, 
Roebuck & Co. v. Mackey, 351 U.S. 427, 435-
37 (1956). Insurance coverage disputes are 
often distinct enough to satisfy the final-
judgment rule and permit immediate ap-
pellate review under Rule 54(b) and § 1291 
– as, for example, when coverage and lia-
bility issues in the same suit are bifurcated. 
See Eberts v. Goderstad, 569 F.3d 757, 760 
(7th Cir. 2009). However, several decisions 
have highlighted some hazards for insurers 
seeking to appeal adverse rulings on their 
duty to defend when other issues have been 
left undecided in the district courts. 

When a district court rules against an 
insurer on the duty to defend but leaves 
unresolved the issue of the insurer’s duty to 
indemnify, the insurer should seek a Rule 

54(b) determination from the trial court 
to preserve its opportunity to appeal. See 
Penn-America Ins. Co. v. Mapp, 521 F.3d 
290 (4th Cir. 2008) (dismissing the insur-
er’s attempt to appeal an adverse ruling 
on its duty to defend in a declaratory judg-
ment action when a district court had 
declined to rule on the duty to indemnify 
but did not dismiss the case in its entirety). 
But, in some instances, even an express 
determination under Fed. R. Civ. P. 54(b) 
is no guarantee that an appellate court 
will consider a partial ruling in a declar-
atory action. See General Ins. Co. of Amer-
ica v. Clark Mall Corp., 644 F.3d 375 (7th 
Cir. 2011) (because the dispositive inquiry 
for jurisdictional purposes was whether 
a duty-to-defend order was truly “final,” 
the court found that counterclaims that 
remained before the district court were 
substantively intertwined with the duty-
to-defend issue and concluded that the 
final judgment pursuant to Rule 54(b) was 
entered in error).  

In sum, when district courts rule against 
them on the duty to defend but leave unre-
solved the issue of the duty to indemnify, 
insurers should seek a Rule 54(b) deter-
mination. They should also be alert to 
any unresolved issues in the trial courts 
that might relate to the issue of the duty 
to defend. 

Abstention
The doctrine of abstention is necessarily 
implicated by insurance-coverage actions 
that seek declaratory relief in federal court, 
because insurance contracts are creatures 
of state law. For purposes of the discussion 
that follows, it is worth going back to the 
basics of first-year civil procedure: diver-
sity jurisdiction exists “in order to prevent 
apprehended discrimination in state courts 
against those not citizens of the State.”  Erie 
R.R. v. Tompkins, 304 U.S. 64, 74 (1938).

Court’s Discretion to Hear a Declaratory 
Judgment Action
The federal Declaratory Judgment Act does 
not mandate that a federal court grant 
declaratory relief. In Brillhart v. Excess 
Insurance Co. of America, 316 U.S. 491, 495 
(1942), the Supreme Court held that a dis-
trict court has discretion to dismiss a fed-
eral declaratory judgment action when 
“the questions in controversy . . . can bet-

ter be settled in” a pending state court pro-
ceeding.  The Court later reaffirmed this 
principle, holding that a district court may 
decline to entertain a federal declaratory 
judgment action when state court pro-
ceedings “present[] opportunity for venti-
lation of the same state law issues.”  Wilton 
v. Seven Falls Co., 515 U.S. 277, 290 (1995). 

One pivotal issue can be whether there 
are parallel state court proceedings already 
pending. Suits are parallel if “substantially 
the same parties litigate substantially the 
same issues in different forums.”  New 
Beckley Mining Corp. v. Int’l Union, United 
Mine Workers of Am., 946 F.2d 1072, 1073 
(4th Cir. 1991). Some circuits have allowed 
federal district courts some, but not com-
plete, discretion in determining whether 
to dismiss or stay declaratory actions when 
there are no parallel state court proceed-
ings. See, e.g., Scottsdale Ins. Co. v. Detco 
Indus., 426 F.3d 994, 998 (8th Cir. 2005) 
(citing United States v. City of Las Cruces, 
289 F.3d 1170, 1187 (10th Cir. 2002); Scott-
sdale Ins. Co. v. Roumph, 211 F.3d 964, 968 
(6th Cir. 2000); Aetna Cas. & Sur. Co. v. 
Ind-Com Elec. Co., 139 F.3d 419, 422 (4th 
Cir. 1998)). 

Other courts have put less emphasis on 
this factor. For example, the Seventh Cir-
cuit has noted that the Supreme Court 
did not indicate that parallel proceedings 
were either necessary or sufficient. Medi-
cal Assur. Co. v. Hellman, 610 F.3d 371, 379 
(7th Cir. 2010) (“Even if there is no paral-
lel proceeding, the district court still has 
discretion to decline to hear a declaratory 
judgment suit.”).

There are no set criteria for when a court 
should exercise its discretion to abstain. 
Envision Healthcare, Inc. v. PreferredOne 
Ins. Co., 604 F.3d 983, 986 (7th Cir. 2010). 
Although the Supreme Court has not yet 
delineated “the outer boundaries” of the 
Brillhart/Wilton doctrine, some lower 
courts have provided some guideposts. See, 
e.g., Nat’l Tr. Ins. Co. v. S. Heating & Cooling 
Inc., 12 F.4th 1278, 1282–83 (11th Cir. 2021) 
(nine non-exclusive factors); R.R. Street & 
Co. v. Transp. Ins. Co., 656 F.3d 966, 975 
(9th Cir. 2011); Hellman, 610 F.3d at 379 
(four factors); Scottsdale Ins. Co. v. Flow-
ers, 513 F.3d 546, 554 (6th Cir. 2008) (five 
factors); AXA Re Property & Casualty Ins. 
Co. v. Day, 162 Fed. Appx. 316, 320 (5th Cir. 
2006) (seven nonexclusive factors).
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In practice, the non-exhaustive factors 
articulated by different appeals courts have 
yielded results that are all over the map. 
Some cases suggest that a federal court 
would be more likely to entertain a declar-
atory judgment when there is no paral-
lel state court action, the insurer is not a 
party to the underlying action against its 
insured, the insurer’s grounds for deny-
ing coverage are either based on a matter 
of law or on a factual issue that would not 
be decided in the underlying case, and/or 
the action would resolve all controversies 
between the parties. It may also help if the 
state law issues are fairly straightforward. 
See, e.g., Hellman; Flowers; AXA Re Prop-
erty; Evanston Ins. Co. v. Johns, 530 F.3d 
710, 712 (8th Cir. 2008). 

Conversely, federal courts are more apt 
to decline to hear “reactive declaratory 
actions,” such as when an insurer files a 
declaratory judgment action in federal 
court during the pendency of a non-remov-
able state court action presenting the same 
issues of state law, or when all the same 
parties are participating in the underlying 
action where relevant finding of facts will 
necessarily be made. See, e.g. R.R. St. & Co. 
v. Transp. Ins. Co., 656 F.3d 966, 976 (9th 
Cir. 2011); Envision Healthcare, Inc. v. Pre-
ferredOne Ins. Co., 604 F.3d 983, 984 (7th 
Cir. 2010); RLI Ins. Co. v. Wainoco Oil & Gas 
Co., 131 Fed. Appx. 970, 972-973 (5th Cir. 
2005); Bituminous Cas. Corp. v. J & L Lum-
ber Co., 373 F.3d 807, 811-14 (6th Cir. 2004) 
(seeking to avoid a “friction” between state 
and federal courts, where it “was an actu-
ality, not a mere possibility”).

When Coercive Relief is Sought in Addition 
to a Declaratory Judgment: Colorado River 
Abstention 
Where both declaratory and non-declar-
atory relief (i.e., coercive relief) is sought, 
does the Wilton/Brillhart standard even 
apply, and, if so, under what circum-
stances?  This issue has received different 
treatment in the courts of appeals that have 
addressed it. See, generally, R.R. St. & Co. 
v. Vulcan Materials Co., 569 F.3d 711, 715 
(7th Cir. 2009).

Unlike declaratory relief under 28 U.S.C. 
§ 2201, federal courts typically do not have 
discretion to decline to exercise jurisdic-
tion over a claim for coercive relief. The 
Supreme Court has recognized the federal 

courts’ “virtually unflagging obligation to 
exercise the jurisdiction given them.”  Col-
orado River Water Consv. Dist. v. United 
States, 424 U.S. 800, 813 (1976). 

The federal courts’ abdication of their 
obligation to decide cases can be justi-
fied under abstention only in the excep-
tional circumstances where the order to the 
parties to repair to the State court would 
clearly serve an important countervail-
ing interest. Id. at 813. The Colorado River 
doctrine typically is described as requiring 
parallel suits and the application of differ-
ent factors than Brillhart. See, e.g., Great 
Am. Ins. Co. v. Gross, 468 F.3d 199, 205-06 
(4th Cir. 2006); R.R. St. & Co. v. Transp. Ins. 
Co., 656 F.3d 966, 978-979 (9th Cir. 2011). 
Therefore, for an insurer seeking declar-
atory relief in federal court, it would be 
advantageous if the court would analyze 
a defendant’s motion to stay or dismiss 
under Colorado River rather than Brillhart, 
if the litigation also involves a request for 
coercive relief.

Courts have recognized at least three 
different approaches by the circuits to lit-
igation involving requests for both declar-
atory and coercive relief. The Fifth Circuit 
has adopted a strict bright-line approach: 
When an action includes a claim for declar-
atory relief along with any non-frivolous 
claim for coercive relief, Wilton/Brillhart 
abstention is completely inapplicable to 
all claims, and the Colorado River doc-
trine governs instead. See New Eng. Ins. 
Co. v. Barnett, 561 F.3d 392, 395 (5th Cir. 
2009). The Second, Fourth, and Tenth Cir-
cuits have agreed with the Fifth Circuit’s 
approach, albeit some in dicta. See Von-
Rosenberg v. Lawrence, 781 F.3d 731, 735 
(4th Cir. 2015); Vulcan Materials, supra, at 
715 (citing United States v. City of Las Cru-
ces, 289 F.3d 1170, 1181-82 (10th Cir. 2002); 
Vill. of Westfield v. Welch’s, 170 F.3d 116, 
125 n.5 (2d Cir. 1999)). 

The Third, Seventh and Ninth Circuits 
have adopted a test that inquires into the 
nature of the asserted claims. Under that 
test, where state and federal proceedings 
are parallel and the federal suit contains 
claims for both declaratory and non-
declaratory relief, the district court should 
determine whether the claims seeking 
non-declaratory relief are independent of 
the declaratory claim. If they are not, the 
court can exercise its discretion under 

Wilton/Brillhart and abstain from hear-
ing the entire action. But if they are, the 
Wilton/Brillhart doctrine does not apply 
and, subject to the presence of exceptional 
circumstances under the Colorado River 
doctrine, the court must hear the indepen-
dent non-declaratory claims. The district 
court, then, should retain the declaratory 
claim under Wilton/ Brillhart (along with 
any dependent non-declaratory claims) in 
order to avoid piecemeal litigation. Rarick 
v. Federated Serv. Ins. Co., 852 F.3d 223, 229 
(3d Cir. 2017);  R.R. St. & Co. v. Transp. Ins. 
Co., 656 F.3d 966, 970 (9th Cir. 2011); R.R. 
St. & Co. v. Vulcan Materials Co., 569 F.3d 
711, 716-717 (7th Cir. 2009);  

A third approach – the “essence of the 
lawsuit” – has been adopted by the Eighth 
Circuit, under which a federal court is 
not obligated “automatically to apply the 
exceptional circumstances test articulated 
in Colorado River” when both non-declar-
atory and declaratory relief are sought. 
Royal Indem. Co. v. Apex Oil Co., 511 F.3d 
788, 793 (8th Cir. 2008). Instead, because 
the declaratory judgment act authorizes 
a court to grant “[f]urther necessary or 
proper relief based on a declaratory judg-
ment or decree,” 28 U.S.C. § 2202, the 
district court may abstain from non-
declaratory claims under Wilton/Brillhart 
“so long as the further necessary or proper 
relief would be based on the court’s decree 
so that the essence of the suit remains 
a declaratory judgment action.”  Royal 
Indem. Co., 511 F.3d at 793-94. The inde-
pendence of non-declaratory claims from 

When district courts 
rule against them on 

the duty to defend 
but leave unresolved 

the issue of the 
duty to indemnify, 

insurers should 
seek a Rule 54(b) 

determination.  
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declaratory claims hinges on whether the 
grant of declaratory relief is a necessary 
predicate to the grant of non-declaratory 
relief. See id. at 794 (holding that the plain-
tiff ’s claims for contribution, subrogation, 
unjust enrichment, equitable estoppel, and 
attorney fees, costs, and interest were not 
independent but rather “further necessary 
or proper relief” because “[i]f the district 
court were to reject [the plaintiff ’s] claims 
under the Declaratory Judgment Act, it 
could not recover on th[ose] claims”).

As a result, depending on the jurisdic-
tion, an insurer should consider whether 
the presence of requests for coercive relief 
in its declaratory judgment litigation could 
help persuade a federal court to hear the 
matter. Sometimes an insured will insert 
such requests by way of a counterclaim. 
In addition, an insurer should consider 
whether it might have such a claim itself, 
such as the recoupment of defense costs 
paid under a reservation of rights. But such 
a claim might not lead to the application of 
the Colorado River doctrine under two of 
the approaches outlined above.

Recent Abstention Cases
Coverage litigation that has been spawned 
by the COVID-19 pandemic has, as this 
audience well knows, been litigated exten-
sively in both state courts and federal 
courts across the United States. Arguing 
that the pandemic presented truly unique 
and substantial questions of state law and 
public policy, policyholder attorneys have 
urged federal courts to abstain from opin-
ing on the availability of insurance cover-
age for business-income losses experienced 
by businesses of all types and sizes.

Following the lead of their respective 
circuit courts of appeal, federal district 
courts in the Seventh, Ninth, and Tenth 
Circuits tended to conclude that it was not 
appropriate for them to abstain from issu-
ing declarations about coverage for losses 
occasioned by the novel coronavirus (as 
it was then known), because settled prin-
ciples of state insurance law and contract 
interpretation governed the resolution of 
the claims. See, e.g., Tavistock Rest. Group 
v. Zurich Am. Ins. Co., 2021 WL 1614519, *4 
(N.D. Ill. Apr. 26, 2021) (“This case pres-
ents unusual facts related to the ongoing 
COVID-19 pandemic, to be sure, but it is 
not obvious that ordinary principles of 

contract interpretation would not apply to 
the Parties’ dispute”); Geragos & Geragos 
v. Travelers Indem. Co., 2020 WL 4793459 
(C.D. Cal. Aug. 12, 2020); Goodwill Indus. 
of Cent. Oklahoma v. Phila. Indem. Ins. 
Co., 499 F. Supp. 3d 1093 (W.D. Okla. 2020).

The Third Circuit has been a notable 
for indulging a contrary trend, with dis-
trict courts there finding that both the nov-
elty of the virus that causes COVID-19 and 
questions of state public policy justified 
them in abstaining from the exercise of fed-
eral jurisdiction, and instead directing the 
litigants to state court. See, e.g., Greg Pros-
mushkin, P.C. v. Hanover Ins. Group, 479 
F. Supp. 3d 143, 151 (E.D. Pa. 2020) (“The 
issues of state law presented in Plaintiff ’s 
action are novel, complex, and exceed-
ingly important, creating a compelling 
public policy interest for these claims to 
be allowed to be decided by Pennsylvania 
courts.”); Venezie Sporting Goods v. Allied 
Ins. Co. of Am., 2020 WL 5651598 (W.D. 
Pa. Sept. 23, 2020); Mattdog, Inc. v. Phila. 
Indem. Ins. Co., 2020 WL 6111038 (D.N.J. 
Oct. 16, 2020).

The trend of Third Circuit courts 
abstaining from deciding coverage ques-
tions relating to the COVID-19 pandemic 
seems to have been arrested by that cir-
cuit’s Court of Appeals issuing a prece-
dential opinion in a consolidated appeal of 
three cases – two from the Western District 
of Pennsylvania and one from the District 
of New Jersey. In DiAnoia’s Eatery, LLC v. 
Motorists Mutual Insurance Company, 10 
F.4th 192 (3d Cir. 2021), a split panel flatly 
declared that there was nothing particu-
larly unique about the legal issues or the 
public policy considerations raised by the 
underlying cases that would justify absten-
tion. Indeed, the circuit court reversed 
the abstention orders in all three under-
lying cases, finding either that the district 
courts’ consideration of the eight factors 
used in the Third Circuit was not rigorous 
enough, or that the district courts had mis-
construed certain of the factors. 

The Third Circuit was not persuaded 
that the existence of insurance-coverage 
disputes in state courts was a sufficient rea-
son for the federal court to shirk its respon-
sibility to adjudicate the cases before it, 
questioning how that fact could ever “mili-
tate against exercising jurisdiction.” See id., 
at 207. “At any given time, there are count-

less insurance cases pending in state courts 
which implicate some common application 
of state law.” See id. To the issue of public 
policy, the court was blunt: “It is, generally, 
of no moment that a federal court is being 
asked to apply state public policy. Indeed, 
‘[t]he essence of diversity jurisdiction is 
that a federal court enforces State law and 
State policy.’” See id., at 209, citing Benefi-
cial Indus. Loan Corp. v. Smith, 170 F.3d 44, 
53 (3d Cir. 1948), quoting Angel v. Bulling-
ton, 330 U.S. 183, 191 (1947).

The Third Circuit correctly recognized 
that the policy and purpose of diversity 
jurisdiction is to give neutral application 
to the controlling state’s law, and to pre-
vent the perceived discrimination by a state 
court against an out-of-state defendant. 
Abstention works counter to that pur-
pose by depriving defendants of the federal 
forum that the law clearly makes available 
to them. 

But the fact that DiAnoia’s was issued 
over a dissent suggests that abstention is 
still an argument that insurers will have 
to address time and again, and not just 
in the context of COVID-19 claims. In the 
recent case of Owners Insurance Company 
v. Scates Builders, LLC, 2022 U.S. Dist. 
LEXIS 79001 (E.D. Ky. May 2, 2022), for 
example, a federal district court abstained 
from hearing a coverage suit where the 
insurer brought an affirmative complaint 
for declaratory relief, finding that effi-
ciency, fairness, and federalism were best 
served by the federal court declining to 
exercise jurisdiction on the facts.

In Scates Builders, two couples filed sep-
arate state-court suits against the builder, 
alleging that faulty construction resulted 
in water damage to their homes. One of 
the underlying suits went to arbitration, 
where the homeowners recovered an award 
that was later confirmed by the Kentucky 
state court. The insurer brought a rou-
tine declaratory-judgment action in fed-
eral court, asserting that its commercial 
general liability insurance policies did not 
owe coverage on grounds that the underly-
ing claims did not constitute “occurrences” 
and, in any event, asserted claims that were 
excluded from coverage, such as for breach 
of contract and for intentional and fraudu-
lent acts. The insurers named the underly-
ing homeowners as defendants in the suit.



38 ■ For The Defense ■ January 2023

I N S U R A N C E  L A W

The district court held that findings 
of fact in the state court proceedings, in-
cluding with respect to the intent of certain 
representations and the acts of non-par-
ties, were likely relevant to questions of 
coverage and should be developed in the 
state-court proceedings. “Were this court 
to exercise jurisdiction, it would deprive 
a state court of the opportunity to inter-
pret and apply its own law.”  Id., at *35. The 
decision is thinly reasoned and results-
oriented, and it devotes no consideration 
whatsoever to the fact that closing a fed-
eral forum that the insurer had a statutory 
right to access itself deprived the insurer 
of its right, as the plaintiff, to choose its 
own forum.

Intervention
If an insurer has doubt about its ability 
to satisfy the jurisdictional threshold or 
chooses not to engage in litigation against 
its policyholder, one procedural mech-
anism that it can use to develop facts to 
inform its coverage position is intervention. 

The Intervention Rule
Generally, petitions for intervention in a 
pending suit fall into two categories: inter-
vention as of right, and intervention by 
leave of court. The relevant federal proce-
dural rule states:

Rule 24. Intervention
(a) Intervention of Right.
On timely motion, the court must per-
mit anyone to intervene who:

(1) is given an unconditional right 
to intervene by a federal statute; or
(2) claims an interest relating to the 
property or transaction that is the 
subject of the action, and is so sit-
uated that disposing of the action 
may as a practical matter impair 
or impede the movant’s ability to 
protect its interest, unless existing 
parties adequately represent that 
interest.

(b) Permissive Intervention
(1) In General. On timely motion, the 
court may permit anyone to inter-
vene who:

(A) is given a condition right 
to intervene by a federal stat-
ute; or
(B) has a claim or defense that 
shares with the main action 

a common question of law or 
fact.

***
(3) Delay or Prejudice. In exercis-
ing its discretion, the court must 
consider whether the intervention 
will unduly delay or prejudice the 
adjudication of the original parties’ 
rights.

See Fed. R. Civ. P. 24. States that pat-
tern their procedural rules on the federal 
ones tend to have a substantively identical 
intervention rule. See, e.g., Mass. R. Civ. P. 
24; Miss. R. Civ. P. 24; Vt. R. Civ. P. 24; W. 
Va. R. Civ. P. 24. Others have created their 
own statutes or rules for intervention. See, 
e.g., N.Y. C.P.L.R. §§ 1012-1014; 231 Pa. 
Code c. 2320. 

Judicial Construction of the Rule
Courts have generally adopted a liberal 
construction of the intervention rule, 
despite the fact that whether to allow inter-
vention depends heavily upon the specific 
facts of the case. See, e.g., State ex rel. Ball v. 
Cummings, 208 W.Va. 393, 399-400 (1999). 
With respect to petitions based on claims 
of right pursuant to Rule 24(a), one court 
has stated that a proposed intervenor need 
make only four showings: (1) that her appli-
cation is timely, (2) that she has an interest 
in the subject-matter of the suit, (3) that she 
is so situated that a resolution of the action 
may as a practical matter impede her abil-
ity to protect her interest, and (4) her inter-
est is not already adequately represented by 
one of the parties. See Guaranty Nat’l Ins. 
Co. v. Pittman, 501 So.2d 377, 382 (Miss. 
1987). The burden of showing inadequate 
representation by the other parties, and 
the other factors, lies on the movant, but is 
generally not onerous. See, e.g., Dimond v. 
Dist. of Columbia, 792 F.2d 179, 192 (D.C. 
Cir. 1986).

Courts considering petitions for inter-
vention as of right have tended to focus on 
concerns that the intervention not preju-
dice the existing parties – that is, that the 
intervention should not delay the prosecu-
tion of claims or defenses in the pending 
action. See Pittman, supra, at 382. The rule 
calls for the court to use common sense 
and practicality, and not become bound 
up in “legalistic formalism” or “mechani-
cal jurisprudence.”  See id., at 384. Courts, 
according to the general view, should 

not require “an elaborate minuet” but, 
rather, should support the efforts of liti-
gants and other courts to ensure that lit-
igation “moves sensibly and purposefully 
forward.”  See id., at 385. Accordingly, the 
benefit of the doubt should be given to the 
one seeking intervention as of right. See id.

The standards for permissive interven-
tion under Rule 24(b) are generally more 
lenient than those for intervention as of 
right. So long as there is some common 
question of law or fact, the power to grant 
or deny the petition falls within the court’s 
broad discretion. Courts that have consid-
ered Rule 24 have written that it should be 
construed liberally, and doubts resolved 
in favor of the proposed intervenor. See 
Thomas v. Henderson, 297 F. Supp. 2d 1311, 
1326 (S.D. Ala. 2003).

It should be noted that, where interven-
tion is sought as of right, it is not neces-
sary for the intervenor to establish that the 
federal court will have jurisdiction over 
the intervenor’s claim. See, e.g., Curtis v. 
Sears, Roebuck & Co., 754 F.2d 781 (8th Cir. 
1984). Parties seeking permissive interven-
tion, however, must usually show that the 
court would have independent jurisdic-
tional grounds to hear the claim. See, e.g., 
Int’l Paper Co. v. Inhabitants of Town of 
Jay, Me., 887 F.3d 338, 346 (1st Cir. 1989); 
High Plains Cooperative Ass’n v. Mel Jarvis 
Constr. Co., 137 F.R.D. 285 (D. Neb. 1991). 
Where the proposed permissive interve-
nor does not seek to litigate substantive 
claims, however, it may be exempt from 
the requirement. See E.E.O.C. v. Nat’l Chil-
dren’s Center, Inc., 146 F.3d 1042, 1047 (D.C. 
Cir. 1998).

One common element to both types of 
intervention is whether the motion to inter-
vene has been timely made. In considering 
a motion’s timeliness, courts typically look 
at various factors. See, e.g., Montgomery v. 
United States, 2012 U.S. Dist. LEXIS 5014, 
*7 (S.D. Cal. 2012) ((1) the current stage of 
the litigation; (2) the possible prejudice to 
other parties; and (3) the length and rea-
son for any delay in moving to intervene); 
Farnsworth, at *5 ((1) the length of time the 
movant knew of its interests in the case; (2) 
prejudice to the existing parties; (3) prej-
udice to the movant; and (4) existence of 
unusual circumstances); Colo. Cas. Ins. Co. 
v. S&S Joint Venture, White River Vill, LLP, 
2011 U.S. Dist. LEXIS 140164, * 5 (D. Colo. 
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2011) (courts look at “‘all of the circum-
stances, especially (1) the length of time 
since the movant knew of its interests in the 
case; (2) prejudice to the existing parties; 
and (3) prejudice to the movant’” (citation 
omitted)). Courts have denied interven-
tion motions when they are brought for 
the purpose of asserting substantive claims 
near the close of discovery. See, e.g., Walker 
Motors, Inc. v. City of Montpelier, 2013 Vt. 
Super. LEXIS 54, *27 (Dec. 30, 2013).

Intervention in the Insurance Coverage  
Context
When presented with petitions for inter-
vention, one of the main questions that 
courts consider is whether, as a practical 
matter, granting the intervenor’s request 
will speed the resolution of disputes. The 
majority of courts that have considered the 
matter in relation to insurance coverage 
disputes have concluded that intervention 
in the underlying action, especially if care-
fully circumscribed, provides a net benefit 
to both carriers and policyholders.

In Plough v. International Flavors and 
Fragrances, 96 F.R.D. 136 (W.D. Tenn. 
1982), one of the earlier reported cases to 
address the issue, the insurer moved to 
intervene in a case involving an under-
lying dispute between its insured and its 
insured’s customer. The insurer provided 
a defense under a reservation of rights, but 
then brought a separate action to declare 
coverage. The insurer later sought to inter-
vene in the underlying case for the limited 
purpose of requesting that (i) if the action 
were tried, written questions and interrog-
atories be submitted to the jury, and (ii) if 
the action settled, the parties be required 
to allocate damages with specificity. Cit-
ing concerns about judicial economy, the 
court granted the carrier’s petition, even 
while it reserved judgment on whether to 
permit special interrogatories to go to the 
jury, and what effect (if any) to give to any 

special interrogatories that the jury might 
answer.

Similarly, in the later matter of 
Fidelity Bankers Life Insurance 

Company v. Wedco, Inc., 102 
F.R.D. 41 (D. Nev. 1984), two 

errors and omissions carriers 
sought to intervene in a com-

plex suit involving allega-
tions of misconduct by two 

life insurance agents. The two carriers had 
reserved rights under the policies, and sep-
arately sought to have the court declare 
whether they had any coverage obligations. 
The carriers petitioned to intervene in the 
underlying action for the limited purposes 
of attending discovery proceedings, receiv-
ing discovery, and proposed special inter-
rogatories and verdicts to the jury. As the 
court noted, the purpose of the proposed 
intervention would be to permit a divi-
sion of money damages between claims for 
which the agents had errors-and-omissions 
coverage, and those for which they did not.

Although it denied the carriers’ peti-
tion to intervene as of right, the court 
found that the underlying and coverage 
actions featured common questions of fact 
with respect to whether the insured agents 
acted fraudulently or with malice, which 
simultaneously would bear on whether 
enhanced damages would be awarded in 
the underlying action and whether certain 
exclusions in the policies would apply. Con-
cluding that the carriers’ proposed inter-
vention would forestall later relitigation of 
the issue in the coverage action, the court, 
in the exercise of its discretion, granted the 
carriers’ petition under Rule 24(b). To limit 
any potentially adverse effects, however, 
the court limited the intervention solely 
to the purposes sought by the carries in 
their petition.

Finally, in Thomas v. Henderson, supra, 
the plaintiff ’s claim arose out of his pur-
chase of an aircraft that he alleged was 
unairworthy and unsafe. Old Republic 
Insurance Company, which had issued an 
airport liability insurance policy to two of 
the defendants, moved to intervene so that 
it could submit special interrogatories and 
a special verdict form to the jury. The car-
rier argued that the special verdict form 
would allow it to determine which com-
ponents of any award against its insured 
would be covered by the policy, and which 
would not. Old Republic stressed that it 
would not participate in the trial, that the 
jury would not be informed of the interven-
tion or the existence of the policy, that no 
additional discovery would be necessary, 
and that intervention would not delay the 
trial of the action.

The court concluded that the cover-
age dispute had questions of fact in com-
mon with the pending action, and that the 

application should be granted. The court 
noted that Old Republic had filed a separate 
action for declaratory judgment against its 
insureds, and that resolution of the cover-
age issues would be complicated consid-
erably by the absence of an itemized jury 
verdict in the underlying action. In the 
court’s words, “the possibility that relitiga-
tion of the same issue may be avoided is a 
strong reason to permit the intervention.”  
See id., at 1327. Again, to avoid potential 
prejudice to the insured, the court limited 
the intervention to particular purposes. 
See Wedco, supra, at 44; see also Southern 
v. Plumb Tools, 969 F.2d 1321, 1323 (11th 
Cir. 1983) (courts may impose conditions 
on intervention under Rule 24(b)).

Some courts have gone so far as to sug-
gest that carriers should be prepared to 
intervene in a merits action to compel an 
allocation of damages between covered 
and uncovered claims by the trier of fact. 
In Pharmacists Mutual Insurance Com-
pany v. Myer, Cooper and MMG Insurance 
Company, 993 A.2d 413 (Vt. 2010), the Ver-
mont Supreme Court considered ques-
tions of coverage for defamation claims. 
The underlying jury had, in part and rel-
evant to this discussion, found that cer-
tain statements were defamatory, but it 
did not declare whether those statements 
were made negligently or intentionally. (If 
they were the latter, there would be no cov-
erage.)  Holding that the carrier was obli-
gated to pay the entire damages award, the 
Vermont court stated that the carrier had 
an obligation to inform the court and the 
parties about the potential apportionment 
issue in advance of the trial, and if the par-
ties did not address the issue then it was 
incumbent upon the carrier to seek per-
mission to attend the charge conference or 
even to intervene in the merits action. See 
id., at 419-20.

Because each petition for intervention 
turns on its facts, however, carriers should 
not assume that a court will simply grant a 
petition pursuant to its broad discretionary 
authority under Rule 24(b). In Restor-A-
Dent Dental Laboratories, Inc. v. Certified 
Alloy Products, Inc., 725 F.2d 871 (2d Cir. 
1984), for example, the carrier proposed 
to intervene for limited purposes, as in 
Plough. Finding that the carrier’s liability 
was contingent on an award against its in-
sured, however, the trial court concluded 
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that the carrier lacked an interest that was 
sufficiently direct to permit intervention, 
notwithstanding the court’s recognition of 
the fact that the precedents in support of its 
view were “less than overwhelming.”  

The Second Circuit upheld the trial 
court’s denial of the petition to intervene, 
noting that the lower court neither erred on 
the law nor abused its broad grant of dis-
cretion. But even though the appeals court 
upheld the trial court’s decision, it stated 
that “we cannot say that the district judge 
abused his discretion here. On the other 
hand, in view of the economy of time and 
effort inherent in the use of interrogatories 
in the situation, it would likewise not have 
been an abuse of discretion had the trial 
judge permitted the insurer to intervene 
under Rule 24(b)(2) for the limited purpose 

of proposing interrogatories to the court for 
submission to the jury. We hold only that 
the court did not abuse its broad discre-
tion in refusing to follow that course.”  See
725 F.2d at 877.

For the insurance professional and her 
counsel, the point that these cases empha-
size is that intervention in an underlying 
case is usually allowed when the carrier can 
show that its presence in the litigation will 
not result in prejudice to its insured and 
will further the interests of judicial econ-
omy. Each case, however, turns on its spe-
cific facts, and the decision on whether to 
permit intervention ultimately rests with 
the court. Carriers should never assume 
that, just because a petition for interven-
tion may be granted, it will be.

Conclusion
Declaratory relief is a remedy that insurers 
often seek to use to resolve disputed ques-
tions of coverage. This article has reviewed 
the requirements for pursuing that relief in 
federal court, how intervention can be used 
as an alternative both to procure informa-
tion about the claim and to forestall a car-
rier’s need to take a position adverse to its 
insured in formal litigation, and raised 
concerns about the federal court’s exercise 
of its powers under the abstention doctrine. 
Practitioners, carriers, and decision-mak-
ers at all levels should be familiar with the 
law and with the requirements that prevail 
in their respective jurisdictions.
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