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An Introduction

Wh at ] S an NAccl del®

Everyone seems to know what this
event Is until the issue arises In the
context of an insurance claim . . .
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An Introduction

NThen 1t becomes a myster
and, in order to resolve the enigma, withesses

are summoned, experts testify, lawyers argue,
treatises are consulted and even when a

conclave of twelve world-knowledgeable
Individuals agree as to whether a certain set of
facts made out an accident, the question may

not yet be settled, and it must be reheard in an
appell ate court. o
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An Introduction

Courts read insurance policies as a
whole, with the policy given a fair,
reasonable, and sensible
construction.

Courts seek to ascertain the
Intention of the parties from the
plain meaning of the policy.
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An Introduction

AD&D insurance provides benefits
for an 1T nsuredos
sight due to an accident.

-b . : ".' i
N I ; | 1—.;" .a '\ ) |
The term nNacci dent=— "N N ¢

usually not defined in the policy = o
and court decisions have resulted

In iInconsistent and even confllctlng
results.
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An Introduction

The focus of the courts is on the
foreseeability of the event.

Was the death or injury the natural
and probable consequence of the
l nsuredos conduct
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An Introduction

An nacci dento 1 s
understood as an unfortunate
consequence that befalls an
individual through his inattention,
carelessness, or perhaps for no
explicable reason at all.
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An Introduction

Individuals sometimes voluntarily
subject themselves to dangers that #
may result in death or injury anc
still be covered under an accident

policy.
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An Introduction

The intentional or unnecessary
exposure to risks, as well as the
negli gent creatio
own safety, does not necessarily
prevent the result from being

haccidental o withiX
. . . i
an accident insurance policy. 1
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An Introduction

It is only when the consequences of
the act are so natural and probable A ’
that it can be said that the insured, =
In effect, intended the result and it
was therefore not accidental.
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An Introduction

The burden of proving the loss was
an naccidento f al
or beneficiary.

There is a presumption, however,
that death or serious injury by
violent means resulted by accident
and not an intentional act, which
may be rebutted by the insurer.
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An Introduction

How do courts interpret when event &
Il S an Naccidento '
coverage?

This issue has been litigated in
many different contexts.
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An Introduction

C Accident/Sickness

C Russian Roulette

C Drug Overdose

C Insured as Aggressor/Intentional
Conduct

C Autoerotic asphyxiation

C Suicide |

C Drinking and DrivingiT DUl 0 s == &
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State Law Cases

Test: Wh et h e rboth h e
expected death or serious bodily
Injury to occur and that a
reasonable person would regard
death or serious bodily injury to be ™
the natural and probably
consequence from Ga

Sarac v. Minnesota Life (N.D. Ill.
2007) (emphasis added)
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State Law Cases

Blumer v. Globe Life (E.D. Mo. 2008)

ARAcci dent o was toogc
ambiguous Iin the context of drunk
driving deaths, so it was construed ™
against the insurer and interpreted
In a manner ordinarily understood
by the insured when purchasing the g

policy.
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State Law Cases

Blumer v. Globe Life (E.D. Mo. 2008)

ﬁFA P_en_eral rul-e
related collision is no longer an
accident appears unwarranted
absent substantially different
scienti fic and st
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State Law Cases

Gardner v. Hartford (W.D. Mo. 2008)

NAcci dent O not def

Conflicting case law on whether all ™
deaths occurring while the insured .
| S 1T Nt oXxl cat ed afl G
therefore, ambiguous —

Insurer could have defined the term
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State Law Cases

Subjective-type analysis: The
iInsured understood the dangers

Minnesota Life Ins. Co. v. Scott
(E.D. Va. 2004)
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Federal CasesERISA

Wickman v. Northwestern (1st Cir.
1990)

Subjective/Objective Test 1

C Did the insured expect an injury
similar in type or kind to that he
suffered?
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Federal CasesERISA

Wickman v. Northwestern (1st Cir.
1990)

C If he did not, were the
suppositions which underlay that
expectation reasonable?

C If the suppositions were
unreasonable, then the injuries
were not accidental.
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Federal CasesERISA

Wickman v. Northwestern (1st Cir.
1990)

Clf cannot deter mitn@
subjective expectation, apply an
objective analysis of the
l nsuredos expect s
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Federal CasesERISA

Wickman v. Northwestern (1st Cir.
1990)

C Ask whether areasonable
person, with background and
characteristics similar to the
iInsured, would have viewed the
injury as highly likely to occur.
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Federal CasesERISA

Stamp v. Met. Life (1st Cir. 2008)

The 1 nsuredobds vehi
and struck a tree

His blood-alcohol concentration
(ABACO) was 0.265%J3

Nseverely I ntoxica
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Federal CasesERISA

Stamp v. Met. Life (1st Cir. 2008)

N T hWéickman analysis does not
require a categorical determination
that all alcohol-related deaths are
er se accidental or nonaccidental.
ather, it leads us to consider the
circumstances of the fatal event in
guestion. o
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Federal CasesERISA

Stamp v. Met. Life (1st Cir. 2008)

n | Wickman terms, it is not
arbitrary and capricious to conclude
that a reasonable person would
view death or serious injury as a
nighly likely outcome of driving
while so drunk that one may need
nelp to stand or walk and is likely to
ol ack out . o
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Federal CasesERISA

Stamp v. Met. Life (1st Cir. 2008)

Statistics that many more people
drive drunk than are injured or killed

were fAimeaningl ess W@

because they did not consider the
l ndi vi dual 0s evel

hStatistical a
the core of the Wickman a n
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Federal CasesERISA

Lennon v. Met. Life (6th Cir. 2007)

| nsured nfl ew dowih
divided boulevard . .. and into a
wall . o

BAC 0.321%
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Federal CasesERISA

Lennon v. Met. Life (6th Cir. 2007)

Statistics had so
but the court questioned their
relevance where the insured was
significantly impairedi ne xt r e
d r u nikbecause they do not
account for the degree of
intoxication.
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Federal CasesERISA

Lennon v. Met. Life (6th Cir. 2007)

N T] he very number
holding [that drunk driving Is not an
accidental bodily injury] supports

t he conclusi on thak.

determination was not arbitrary and
capricious. o

f N
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Federal CasesERISA

"SEB Dr unk dr i vadvisgd,i s 0
dangerous, and eas

But, an ordinary person would
characterize the collision as an
accident, and Zurich presented no
evidence regarding the
foreseeability of harm to the
iInsured based on .148% BAC.
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Federal CasesERISA

= Kovach v. Zurich (6th Cir. 2009)

- S |n fact, statistics show that drunk
drivers, as a group, are far more
likely to arrive home safe than be

arrested or injured.

An outright exclusion of such
losses is simply not supported by
the statistics.
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Federal CasesERISA

= Kovach v. Zurich (6th Cir. 2009)

S Adopted the Wickman standard of
nNwhet her a reasonab
background and characteristics
similar to the insured, would have
viewed the injury as hlghly IlkeIY to

0

occur as e s u
|ntent|onal conduct
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Federal CasesERISA

~ Kovach v. Zurich (6th Cir. 2009)

| Driving under the influence may
make a crash nmor e
occur but not nhigh
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Federal CasesERISA

~ Kovach v. Zurich (6th Cir. 2009)
~ S8 Distinguished Lennon:

CLennono6os BAC was w
.30%

C Driving at a high rate of speed
the wrong way down a one-way
portion of adivided highway.

CConduct ngrossly r
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Federal CasesERISA

~ Kovach v. Zurich (6th Cir. 2009)
S8 By contrast, the insured here:
CnSomewhat | mpailreo

C His conduct was not nearly as
dramatic

C Not speeding, ran a stop sign
gdone with unfortunate
requency by sober drivers)
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Federal CasesERISA

~ Kovach v. Zurich (6th Cir. 2009)

S Unreasonable to rely solely on
case | aw that has h

be accidents.

Blanket denial of benefits for such
conduct, In essence, amounts to

the creation of an exclusion for

DUI 0 s, whi ch 1 S not
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Federal CasesERISA

= Kovach v. Zurich (6th Cir. 2009)
S Dissent i

The higher blood-alcohol level is
simply a qualitative difference -
both parties had excessive levels.

Driving a motorcycle while

Intoxicated is more dangerous than
driving in a catr.
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Factors to Consider

n [ #sgss all the facts and
circumstances attending a claim,
afford the insured adequate
opportunity to address the causes
and circumstances surrounding
any occurrence, and make a
reasoned, principled assessment
supported by substantial
evidence. o
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Factors to Consider

BAC

Road Conditions

» Traffic/Weather Conditions
Mechanical Conditions

Single or Multi-vehicle




$ 5 )z@A®Accident?

Factors to Consider

Doctor or Toxicologist

Test Used =
Vitreous = B

Rising or Fa

DUI Test

ood

ling BAC

Effects on Insured



